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power to grant other authorizations required for real estate development projects. Superseding
Indictment, at 3-4. In his capacity as Chairman, Alderman A decided which matters the Zoning
Committee would consider. Superseding Indictment, at 4.

Madigan met repeatedly with Alderman A to discuss, among other things, a plan
for Alderman A to refer real estate developers involved in projects in the Twenty-Fifth Ward to
Madigan's law firm and Madigan's plan to recommend the alderman to the Governor-elect for
appointment to various State board positions, in Madigan's official capacity as Speaker.
Superseding Indictment, at 69-74. In several instances, Madigan used or caused others to send
emails and place telephone calls to further the scheme, giving rise to several wire fraud and
Travel Act charges for which Madigan was convicted (Counts Eight, Nine, Ten, Twelve,
Thirteen, and Fourteen). Superseding Indictment, at 69-77, 79-81.

ANALYSIS

Section 2-156 of the Pension Code requires the forfeiture of retirement annuities
and other pension benefits upon a member's conviction of a service-related felony and provides,
in pertinent part:

Felony conviction. None of the benefits herein provided for
shall be paid to any person who is convicted of any felony relating

to or arising out of or in connection with his or her service as a
member.” (Emphasis added.)

"This language is substantially similar to the language found in other provisions of the Pension
Code that address the forfeiture of pension benefits subsequent to a felony conviction of public employees, judges,
and public officers. See 40 ILCS 5/3-147, 4-138, 5-227, 6-221, 7-219, 8-251, 9-235, 10-109, 11-230, 12-191, 13-
807, 14-149, 15-187, 16-199, 17-149.1, 18-163 (West 2024).
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The purpose of the felony forfeiture provisions in the Pension Code is to
discourage official misconduct and to implement the public's right to conscientious service from
those in governmental positions by denying retirement benefits to public servants convicted of
violating the public's trust. Ryan v. Board of Trustees of the General Assembly Retirement

System, 236 1l1. 2d 315, 322 (2010); Kerner v. State Employees’ Retirement System, 72 Il1. 2d

507, 513 (1978), cert. denied, 441 U.S. 923 (1979). The critical inquiry in determining if a |
felony "relat[es] to or aris[es] out of or in connection with" public service turns on whether a
nexus exists between the public servant's criminal wrongdoing and the performance of his or her
official duties. Devoney v. Retirement Board of the Policemen's Annuity & Benefit Fund for the
City of Chicago, 199 1ll. 2d 414, 419 (2002); Bauer v. State Employees' Retirement System, 366
I11. App. 3d 1007, 1015-16 (2006), appeal denied, 222 111. 2d 567 (2006). Further, the language
of pension statutes must be liberally construed in favor of the rights of the pensioner.
Carmichael v. Laborers' & Retirement Board Employees' Annuity & Benefit Fund of Chicago,
2018 IL 122793, q 24; Kanerva v. Weems, 2014 1L 115811, 9§ 36. There must be "a clear and
specific connection between the felony committed and the participant's" service to justify a
forfeiture of pension benefits. Taddeo v. Board of Trustees of the Illinois Municipal Retirement
Fund, 216 111. 2d 590, 597 (2005).

Illinois courts have employed three alternative tests for evaluating whether the
requisite nexus exists. Abbate v. Retirement Board of the Policemen's Annuity & Benefit Fund of
Chicago, 2022 1L App (1st) 201228, 9 44, appeaz denied, No. 128684 (Illinois Supreme Court,

September 28, 2022). Specifically, a forfeiture of pension benefits occurs if the facts and
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at 423 ("[T]he conditions which gave rise to Devoney's conviction originated from his friendship
with codefendant David Ballog, Jr. Ballog cultivated his relationship with Devoney because
Ballog was a criminal who considered it advantageous to have police connections"). But for
Madigan's status as a General Assembly member and Speaker, he would not have been in the
position to agree to recommend, in his official capacity as Speaker (see Superseding Indictment,
at 70-71), Alderman A to the future Governor for a State board position in exchange for
Alderman A's business referrals. See Superseding Indictment, at 70 ("Certain salaried positions
on the State boards * * * were filled by appointment of the Governor of the State of Illinois. In
selecting candidates to fill such positions, the Governor would consider the advice of other
public officials concerning suitable candidates").

"Material Element and Substantial Factor' Test

In Bloom, an alderman pled guilty to filing a federal tax return that falsely listed
certain cash payments as rental income. In exchange for the cash payments, Bloom used his
name, official position, and influence as an alderman to obtain city-funded services for the
private businessman tendering the cash payments and to otherwise assist the businessman in
obtaining and operating sites for his private business. In his plea agreement, Bloom admitted to
falsifying his tax return in two respects that were unrelated to his office, therefore "negat[ing] a
'but for' connection between his position and his crime." Bloom, 339 Ill. App. 3d at 815. The
Bloom court noted that Devoney did not mandate the "but for" test to find causation, and instead

employed a "substantial factor" test, holding that the necessary causal link, or nexus, is

established if the public official's position "'was a material element and a substantial factor' in
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that Michael Madigan was convicted of felonies that require the forfeiture of his pension benefits

under the General Assembly Retirement System pursuant to section 2-156 of the Illinois Pension

Code.

Very truly yours

AME RAOUL
ATTORNEY GENERAL
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